HOW TO FILE AN ANSWER
TO AN EVICTION LAWSUIT
(UNLAWFUL DETAINER )

A lawsuit to evict a tenant is called an unlawful detainer. The one who is bringing the lawsuit is called
the plaintiff. The one who is being sued is called the defendant. If you are sued, you have several options:
1. You can defend yourself by filing an Answer to the lawsuit in court. Special forms are used and
are attached to this packet or you can get them the Clerk’s office. You must file an Answer within
5 days of the date you were personally served with the Summons and Complaint.
2. You can choose not to defend yourself and allow the landlord to obtain a default judgment
against you. A default means that you failed to answer the complaint in the time required by law.
If a default is entered against you, you CANNOT defend yourself in the case, and you may be
forced to move from the property. WARNING: a judgment against you could show on your
credit report and make it harder fro you to rent another place.

IMPORTANT: If you wish to explore this option it is strongly suggested that you file an answer to
the complaint to prevent a default being taken against you.

1. PREPARE THE ANSWER
An Answer form (Form UD-105) has been attached, along with an example to assist you. This form is
used by a person who is a named defendant in the Complaint. If you are not a named defendant but
was served with a copy of the Complaint, occupied the premises on or before the date the complaint was
filed and still live at the premises, then you must file a Prejudgment Claim of Right to Possession form.
A copy has been included in this packet, along with an example to assist you.
Referring to the example, complete the Answer to the best of your ability, date and sign it.
Stating Your Defenses: Many tenants believe they have a moral defense, but the law only recognizes
certain kinds of legal defenses known as Affirmative Defenses. The most common affirmative defenses
are listed on the Answer form as Item No. 3(a) through (i) and are described as follows:
a. Breach of the warranty to provide habitable premises. Every property rented for people to
live in has to meet certain minimum health and safety standards. The standards for keeping a
property safe and sanitary are called the warranty of habitability. You have the right to a secure
property free of leaks, with working plumbing, safe gas and electricity, heat, hot and cold running
water, clean and safe common areas (areas shared with others such as sidewalks and laundry
rooms), and free of rats, mice, roaches or other bugs. If the health or safety problem was caused
by normal wear and tear, and not by you or your guests, and if you told the landlord about the
problem and he or she failed to make the repairs in a reasonable time, you may be able to withhold
the rent money until the repairs are made. If you are going to utilize this defense, you need to give
the Landlord written notification prior to your withholding. If you do withhold the rent, you
should have the money when you come to trial.

b. Deducting Needed Repairs from the Rent. If the landlord does not maintain the property and
you need to make repairs yourself, you must first give your landlord written notice of the things to
be fixed, and your intent to fix them and subtract the costs from your next month’s rent if the
repairs are not made in a reasonable time. You must allow your landlord a “reasonable” time to
make the repairs before you do them yourself and deduct the costs. A “reasonable” time is usually
considered 30 to 60 days, unless the problem creates an emergency situation in which health or
safety are put at risk if not repaired immediately.
c. Landlord’s Refusal to Accept the Rent. If your landlord gave you a 3-Day Notice to Pay or
Quit, and you tried to pay your landlord the full amount of rent due before the end of the three
days but the landlord refused to accept it, you can check box “c” and state the date when you tried
to pay the rent. You should have the rent money with you at the trial.
d. Landlord Waives or Cancels the Notice to Quit. If your landlord tells you to ignore the
notice to quit, or accepts rent from you after giving you the 3-day notice to quit, this defense may
apply. If the landlord gave you a 30 or 60 day notice to quit, and later accepted rent to cover a
period of time after the 30 or 60 days, this defense may also apply. If you use this defense, save
the rent money in a separate bank account and leave it there until your trial. Having the rent
money will help show the judge your good faith, and will help you to settle the case, or make it
easier if you have to move.
e. Retaliatory Eviction. If you think the landlord is evicting you to get even because you
exercised your legal rights, this defense may apply. An example might be a landlord evicting a
tenant for reporting the landlord to the building and safety department for code violations.
f. Discrimination. If the landlord is evicting you for reasons which are not related to how good a
tenant you are, you may have a defense based on discrimination. A landlord cannot evict or refuse
to rent to a tenant on the grounds of race, color, sex, religion, national origin, marital status, sexual
orientation, number of children, occupation, physical or mental disability, or because the tenant is
receiving public assistance
g. Rent Control. This defense only applies in those areas where local rent control laws are still
enforced, such as certain mobile home parks and federal housing projects.
h. Acceptance of Rent After Expiration of Notice. This defense might apply if the landlord has
accepted rent from you after the end of the 3- or 30-day notice given to you.

2. SERVE THE ANSWER
Before you can file your Answer (or Prejudgment Claim of Right to Possession) with the court, a copy
must have been served on the plaintiff or plaintiff’s attorney. It can be served by mail but only by a
person who is not a plaintiff or defendant in the case.
The Proof of Service by mail form is used to show the court that a copy of your answer was sent to the
other side before you file the original. It does not have to be received by the other side before you file,
only put in the mail.

The Proof of Service must be signed by a person over age 18 who is not a party to the case. This means
that neither you, nor any other defendant in the case, can sign the proof of service. THE COURT WILL
NOT ACCEPT AN ANSWER OR PREJUDGMENT CLAIM OF RIGHT TO POSSESSION FOR
FLING WITHOUT A SIGNED PROOF OF SERVICE.

3. FILE THE ANSWER
Once the Answer has been completed and signed and the Proof of Service by Mail has been completed
and signed by the person mailing the copy, immediately make two (2) copies of both documents. Give
one set of copies to the person to mail. Take the original and one copy to the Clerk (Civil Window) for
filing at 1100 I Street, Modesto, California.
There is a filing fee of $180.00 for each person named as a defendant or filing a Prejudgment Claim of
Right to Possession, unless you qualify for a fee waiver. A fee waiver packet can be obtained from the
Clerk’s office.
Now you are able to explore the possibility of settlement your case through Mediation. However, be sure
to attend any court dates you receive until such time a settlement has been signed by both parties and filed
with the Court.

SEE ATTACHED SAMPLE MATERIALS

